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IVARCI A PHI LLI PS PARSONS
UNI TED STATES BANKRUPTCY JUDGE

This adversary proceeding is presently before the court on
cross notions for summary judgnent filed by plaintiff Durkan
Patterned Carpet, Inc. (“Durkan”) and defendant Public Building
Authority of the Cty of Johnson City, Tennessee (“PBA"). For
the reasons addressed below, PBA's notion will be granted and
Dur kan’ s deni ed. Al though this is a noncore proceeding, the
parties have consented to the entry of final orders and
judgnments by this court. See 28 U. S.C. 8§ 157(c)(2).

The gist of this lawsuit is that Durkan seeks to be paid for
carpet it supplied in connection with the construction of the
Carnegie Hotel in Washington County, Tennessee. According to

its conmplaint which was first filed in Chancery Court for



Washi ngton County, Tennessee on Septenber 27, 2000, Durkan
entered into a contract with Premer Hotel Developnent G oup
L.L.C. (“Premier LLC') to furnish carpet and related materials
for the Carnegie Hotel and that although it fully conplied with
the contract by furnishing the carpet materials, the sum of
$63, 755.55 remains owi ng under the contract. Prior to the
comencenent of this lawsuit, Durkan filed a notice of
mechanic’'s and materialman’s lien addressed to Carnegie Hotel
and Prem er LLC

Durkan alleges in the conplaint that at the tinme the
contract was executed, Premier LLC owned the property upon which
the Carnegie Hotel was |ocated, but effective Decenmber 31, 1999,
Premer LLC nerged into Premer Hotel Devel opmrent G oup
(“Premer”). By quitclaim deed dated March 23, 2000, Premer
conveyed the Carnegie Hotel property to PBA, who by agreenent
dated that sanme day, |eased the property back to Premer with a
repurchase option of $10. Also on March 23, 2000, Premer
executed a deed of trust in favor of First Tennessee Bank on the
hotel property in order to secure a loan in the principal anount
of $8, 250, 000. In its conplaint, Durkan seeks a judgment for
the bal ance owed to it based on breach of contract and/or unjust
enri chment . Durkan al so requests that an attachnent issue and

be levied on the Carnegie Hotel and that its judgnent be



declared a lien superior to First Tennessee's deed of trust and
Premer’s | easehold interest.

Premer filed for chapter 11 relief on March 15, 2001 and
Durkan’s state court action was renoved to this court by the
debtor on April 16, 2001. In a nmenorandum opinion filed Cctober
11, 2001, this court concluded as a matter of |aw that Durkan’s
materialman’s lien did not take precedence over Fi rst
Tennessee’s deed of trust. Accordingly, by order entered that
sanme day, the court granted First Tennessee’'s notion to dismss
concerning all clains made against it and First Tennessee Bank
was accordingly dismssed from this action. By order entered
Novenmber 30, 2001, Durkan was granted a judgnent against Prem er
in the amunt of $63,755.55 plus prejudgnment interest. Thi s
judgnment along with Durkan’s asserted lien on the Carnegi e Hotel
are addressed in Premier’s plan of reorganization, confirmed on
Decenber 12, 2001, which plan provided for a sale of the hotel.
As a result, the only wunresolved issue in this action is
Dur kan’ s cl ai m agai nst PBA.

On May 15, 2002, PBA noved for summary judgnent, asserting
that there are no genuine issues as to any material fact and
that it is entitled to judgnent as a nmatter of law in its favor
because it neither had a contract wth Durkan nor was unjustly

enriched by the carpet which Durkan supplied to the Carnegie



Hot el . In support of its notion, PBA submits a copy of the
| ease agreenent between PBA and Premer and the affidavit of
Robert D. Arnold, chairman of PBA and the individual who
executed the |ease agreenent on behalf of PBA M. Arnold

states in his affidavit, inter alia, that:

The purpose of [the transaction with Premier] was
to put the legal title of the Carnegie Hotel property
in the name of the Public Building Authority of the
Cty of Johnson City, a tax exenpt entity, so that the
property could be Ileased back to Premer Hotel
Devel opnmrent Goup for an in-lieu-of-tax paynent as
rent. As such, Premer was afforded stability and
predictability by having its property held by a tax
exenpt entity not subject to changes in assessnents or
i ncreases in tax rates.

The P.B. A never involved itself in any aspect of
Premier’s business or its managenent, never received
any proceeds or shared in any profits of Premer, and
never made any decisions wth regard to any
i nprovenents on the | eased property....

Durkan Patterned Carpet, Inc. never had an
agreenment or any contact (until this lawsuit) with the
Public Building Authority of the Cty of Johnson Cty,
Tennessee, regarding carpet or any other matter.

Considering the purpose of the transaction

involving the |ease agreenent ..., no benefits inured
to the Public Building Authority as a result of any
efforts by Durkan Patterned Carpet, 1Inc. on the

property occupied by Prem er Hotel Devel opnent G oup.
[ Par agr aph nunbers omtted.]

M. Arnold also states in his affidavit that:



This lease transaction occurred in conjunction wth
the developnent by the P.B.A of the Continuing
Education Center project immediately adjacent and

connected to the hotel property. That Conti nui ng
Education Center project, financed by public bonds, is
now known as the Adel phia Conference Center. Thi s

| ease transaction was not to gain a proprietary

interest in the hotel property but was in furtherance

of the conference center project. The board of

directors of the P.B. A deened the hotel’s devel opnent

and this transaction with Premer as necessary in

connection wth the Adelphia Conference Center

proj ect.

As evidence of its lack of beneficial interest in the
Carnegi e Hotel, PBA explains that the |ease agreenent between it
and Premer only obligated Premer to pay annual rent paynents
of $1. Additional rent required under the |ease was the
conbi ned anount Prem er would have been required to pay annually
in real property taxes to Washington County and Johnson City
based on the 1999 tax year |ess $15, 000. In his affidavit, M.
Arnold states that Premer never paid any of the required rent
and PBA observes that the lease is no longer in effect due to
Premer’s bankruptcy filing and the subsequent sale of the
Carnegi e Hotel .

PBA also cites other |ease provisions in support of its
argunent that it held bare legal title to the hotel and thus
derived no beneficial interest from Durkan’s supply of carpet to

the hotel. These provisions are that Premier’s $10 purchase

option was absolute and exercisable even if Prem er defaulted,



PBA's title to the hotel property was subordinate to First
Tennessee’s deed of trust, PBA had no ability to encunber the
premses with any liens; PBA had no obligation with respect to
the premses as all utilities, repair, mai nt enance, and
i mprovenents of the prem ses were the responsibility of Premer;
Premer could alter, denolish, and reconstruct all inprovenents
in its sole discretion and at its sole cost; if condemation
occurred, Premer would have received the entire award; and all
i nsurance proceeds would be Premier’s if damages to the hotel
wer e sust ai ned.

In response to PBA's notion, Durkan filed its own notion for
summary judgnent on May 29, 2002, wherein it simlarly asserts
that there is no genuine issue of material fact and it is
entitled to judgnent in its favor. Dur kan does not contradict
the evidence proffered by PBA or deny that it had no contract
with PBA Instead, Durkan asserts that PBA is liable to it
under a theory of quantum nmeruit or unjust enrichnent,
contending that “even a cursory reading of the Lease Agreenent

makes clear that the Public Building Authority stood to
benefit greatly from its arrangenent wth [Premer].” Dur kan
observes that PBA owned the hotel and any alterations or
i nprovenents to the property and Premer was required by the

terms of the l|lease to nmintain conprehensi ve general public



liability insurance coverage of not less that $1 mllion per
occurrence and $2 mllion aggregate to protect both Prem er and
PBA. Durkan also asserted that PBA would benefit from the
established rent in lieu of property taxes and from any sale

use or hotel-notel occupancy taxes paid by Prem er. Dur kan
concludes in its nmenorandum of |aw that:

[When the City entered into the Lease in question, it

necessarily imersed itself in private enterprise, for

better or worse....

. [ T]he Hotel and, thus, the Cty received the
benefit of Durkan’s product, yet Durkan has not been
pai d. ...

. [Having inserted itself into the stream of
private commerce and received a tangible benefit
thereby, the Public Building Authority should not now
be heard to say that it had “bare legal title” and
only a “de mnims” ownership interest.”

Neither party has cited to the court, and this court has
been wunable to locate, any reported decisions where the
liability of a public building authority Iike PBA has been
consi dered wunder circunstances such as those in the present
case. I nstead, both parties cite the Tennessee decision of
Swafford v. Harris, 967 S.W2d 319, 324 (Tenn. 1998), wherein
the Tennessee Suprenme Court set forth the elenents which nust be
established to recover in quantum neruit for unjust enrichnent.

As stated therein:

A quantum nmeruit action is an equitable substitute



for a contract claim pursuant to which a party nay
recover the reasonable value of goods and services
provided to another if the follow ng circunstances are
shown:
1. There is no existing, enforceable contract
between the parties covering the same subject
matt er ;
2. The party seeking recovery proves that it
provi ded val uabl e goods or services;
3. The party to be charged received the goods or
servi ces;
4. The circunstances indicate that the parties to
the transaction should have reasonably understood
that the person providing the goods or services
expected to be conpensated; and
5. The circunstances denonstrate that it would be
unjust for a party to retain the goods or
services w thout paynent.

ld. at 324.

The dispute between the parties centers around the |ast
three factors. PBA denies that it received the goods from
Durkan or that the <circunstances denonstrate it would be
i nequitable for PBA to not pay Durkan for the carpet. Dur kan
of course, argues to the contrary as noted above.

Based on the undisputed facts and the court’s own revi ew of
the | ease agreenent, this court is thoroughly convinced that PBA
had in fact only bare legal title to the Carnegie Hotel and as
such received no benefit from the carpet provided by Durkan to
the hotel. PBA was conveyed the hotel from Prem er w thout the
paynent of any consideration and imediately thereafter, on the
same day and in the sane transaction, PBA granted Prem er an
absolute option to repurchase for $10. The |ease expressly

9



provides that “in no event can Landlord cancel Tenant’s option
to purchase the Prem ses for the sum stated hereinbel ow” The
| ease further provides that even if Premier fails to exercise
the option during the ten-year |lease term “the Tenant shall be
conclusively presuned to have exercised this option as of the
| ast day of the Term hereof.”

As PBA points out, Premer had possession of the hotel,
along with all of the other attributes of ownership including
the ability to “alter, reconstruct and denolish any and all
I nprovenents | ocated on the Premises and to make such additions
thereto, as Tenant may elect, and at its sole discretion at its
sole cost.” Durkan cites as evidence of PBA's ownership
interest that any such alterations or inprovenents by Premer
would be owned by PBA rather than Premer, but the |ease
specifies that the purpose of this ownership is “to preserve the
tax exenpt status for ad valorem tax purposes.” In the court’s
view, any elenment of ownership that PBA would derive from
i nprovenents added by Premer is offset by the fact that Premer
was entitled to alter or even “denolish any and all inprovenents
| ocated on the Prem ses.” PBA correctly notes that under the
| ease, Premier would receive “the entire proceeds of [any
condemmati on award] w thout participation by Landl ord” and that

simlarly, “[a]ll proceeds from insurance payable for any danmage
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or destruction of the inprovenents or the Prem ses shall be the
sol e and exclusive property of Tenant, w thout participation or
interest by Landlord therein.” Durkan’'s reference in its brief
to a requirenent in the |ease that Prem er purchase insurance to
protect PBA and Premier pertains to liability coverage rather
than property damage and as such, conveys no equitable or
beneficial interest in the hotel to Premer.

When all is said and done, the only benefits obtai ned by PBA
from legal title to the Carnegie Hotel were the rent and “the
public interest ... advanced by the Johnson City Public Building
Aut hority becomng involved in the hotel.” Nei t her of these
benefits, alone or in conjunction, are of sufficient weight to
establish PBA as the beneficial owner of the hotel and its
i nprovenents, such as the carpet provided by Durkan. The rental
paynents required under the |lease were sinply the property taxes
which Prem er would have otherwi se paid as owner, |ess $15,000
annual ly. The bottom line is that except for the fact that PBA
had actual legal title to the hotel, it received no greater
benefit fromthis ownership than it would receive from any other
busi ness located in Johnson City, i.e., taxes and the desired
presence of the business in the comunity in order to neet and
satisfy the needs of the public. This societal interest does

not subject PBA to liability for goods or services provided the
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Carnegie Hotel, just as it would not subject PBA to liability
for goods and services provided to any other business wthin
Johnson CGity. Accordingly, the doctrine of quantum neruit does
not provi de Durkan a means of obtaining paynent from PBA for the
carpet supplied to the Carnegi e Hotel.

In light of the foregoing, an order wll be entered granting
PBA's notion for sunmary judgnent and denying Durkan’s notion
for summary judgnent.

FI LED: June 19, 2002

BY THE COURT

MARCI A PHI LLI PS PARSONS
UNI TED STATES BANKRUPTCY JUDGE
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